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Court of Appeals of the District of Columbia 


No. 5217. 

i 

Martin D. Zimmerman, Bankrupt, j 

vs. 

Fred J. Eden, Referee in Bankruptcy; 
a Supreme Court of the District of Columbia. 

In Bankruptcy. 

No. 2189. 

i 

In the Matter of Martin D. Zimmerman, Bankrupt. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the 
District of Columbia, at the City of Washington, in said 
District, at the times hereinafter mentioned, the following 
papers were filed and proceedings had, in the above-entitled 
cause, to wut:— 

1 In the Supreme Court of the District of Columbia. 

In Bankruptcy. 

No. 2189,. 

i 

i 

In the Matter of Martin D. Zimmerman, Bankrupt. 

Fiat of the Chief Justice . 

Let petition be filed without prepayment of costs. 

WALTER I. McCOY, 

Chief Justice. 






->) 


M. D. ZIMMERMAN, ETC., VS. F. J. EDEN, ETC. 


Certificate of Referee. 

Filed August 15, 1929. 
******* 

To Hie Supreme Court of the District of Columbia, holding 

a Bankruptcy Court: 

I, Fred J. Eden, Referee in Bankruptcy, in charge of 
this matter do hereby certify and report to the Court that 
the order of adjudication and reference in this proceeding 
was made on the 11th day of July, A. I). 1929. That on 
to-wit the 15th dav of Julv, A. 1). 1929 and again on the 
19th day of July, A. D. 1929, the said bankrupt was noti¬ 
fied to deposit an indemnity for expenses to be incurred 
by the referee in connection with the above proceeding. 
That no indemnity has been deposited herein nor any pro¬ 
ceedings taken by the bankrupt to bring on the first meeting 
although notified so to do, and I lierebv certify, as 
2 contemplated by Bankruptcy Rule No. 16, that this 
proceeding be dismissed for lack of prosecution and 
I hereby return herewith to the Clerk of the Court oil the 
papers filed in my office in this proceeding. 

Dated, August 14th, 1929. 

FRED J. EDEN, 
Referee in Bankruptcy. 

Order Dismissing Proceedings. 

Filed August 15, 1929. 
******* 

Upon consideration of the certificate filed herein by 
the referee in bankruptcy and it appearing to the court 
that the above-named bankrupt has failed to deposit with 
the referee an indemnity for expenses to be incurred, as 
contemplated by Bankruptcy Rule No. 16 and General Or¬ 
der No. 10, it is by the Court this 15 dgw of August, A. D. 
1929, Ordered that the said petition be and it is hereby 
dismissed for failure to prosecute. 

W. HITZ, 

J ustice. 


M. D. ZIMMERMAN, ETC., VS. F. J. EDEN, ETC. 
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Motion of Bankrupt to Reinstate on Payment of Costs. 


* 


* 




Now comes the Bankrupt and moves tlie court to rein¬ 
state this proceeding as of the date of adjudication, which 
was dismissed on August 15, 19,29, for want of prosecu¬ 
tion, and the bankrupt herewith tenders and pays all the 
costs and deposits. 
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RAYMOND M. HUDSON, 

Attorney for Bankrupt. 


Memo, for the Court. 


This dismissal was not granted under Gen’l Order 
XXXV, 4, because petitioner was not entitled to file in 
forma pauperis, that is not questioned, nor was it ques¬ 
tioned, but this is under Genl. Order X and Rule 16 of 
this court. 

We think Rule 16 is in violation pf Sect. 6l (g) of the 
law, unless notice of the motion for dismissal on the certifi¬ 
cate is given, as that section requires notice of application 
to dismiss “for want of prosecution.” The order of dis¬ 
missal states it was for want of prosecution] The Rule 
cannot override the statute. 

Our practice requires notice of all motions, and there 
being none shown by the record and being denied by affi¬ 
davit the record shows on its face that the order of dis¬ 
missal is invalid, and should be vacated and the Referee 
ordered to proceed with the cause as if no such order had 
been entered. 

Genl. Order X does not provide for dismissal for non¬ 
payment, only XXXV-4 provides that; G. 0. X. does not 
specifically refer to in forma pauperis cases, does not men¬ 
tion them. 

On the face of the record the proposed order of reinstate¬ 
ment should be granted. 


RAYMOND M. HUDSON, 


Attorney for 


Bankrupt. 


Motion denied. See Matter of Crisp 3 AM. B. R. 557. 

! A. A. W, 





4 M. D. ZIMMERMAN, ETC., VS. F. J. EDEN, ETC. 

4 Affidavit of Bankrupt on Motion to Reinstate. 

*#*#### 

I, Martin D. Zimmerman being first duly sworn depose 
and state that having filed the petition in forma pauperis 
by the Court’s order, I believed it covered all fees, but later 
Referee Eden told me I would have to pay or secure some 
costs, and I told him I would try to do it; the next I knew 
I saw in the paper where the petition was dismissed for 
failure to pay the costs, and I then or the same day received 
a letter from the Referee that was mailed before but re¬ 
ceived after the dismissal as I was out of town calling for 
the payment of the costs; no notice was given me of the fil¬ 
ing of the Referee’s certificate or the motion to dismiss 
thereunder, and my information is that no notice thereof 
was given to my then counsel. 

I haven’t been able heretofore to get all the costs and 
fees and having now obtained same I am filing the motion 
to reinstate. 

MARTIN D. ZIMMERMAN. 

Subscribed and sworn to before me bv Martin D. Zim- 

w 

merman this 4th day of February, 1930. 

[notarial seal.] HARRY W. GAUSS, 

Notary Public, D. C. 

5 Order Denying Motion to Reinstate. 

Filed Februarv 14, 1930. 

#*####* 

On consideration of the motion of the Bankrupt to rein¬ 
state this cause and affidavit therewith it is by the Court, 
this 14th day of February, 1930, ordered that the motion be, 
and is hereby, denied. 

ALFRED A. WHEAT, 

Justice. 

The bankrupt having in open Court noted an appeal to 
the Court of Appeals from the above order, the appeal is 
hereby allowed and the cost bond fixed at $100.00 or a cash 
deposit of $50.00 in lieu thereof. 

ALFRED A. WHEAT, 

Justice , 


M. D. ZIMMERMAN, ETC., VS. F. J. EDEN, ETC. 
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Assignments of Error. 


Filed February 24,1930. 


# # # # # * * 

Now comes the Bankrupt and makes and files: the follow¬ 
ing Assignments of Error on his appeal to tlie Court of 
Appeals: 

1. The Court erred in its order of February 14, 1930 in 
denying the Bankrupt’s motion to re-instate this proceeding. 

2. The Court erred in refusing to hold that the order of 
dismissal for want of prosecution on August 15, 1929 was 
invalid and void on the face of the record and also on the 
record with the affidavit filed with this motion. 

3. The court erred in holding that the Rule 16 of 
6 the D. C. Supreme Court in connection with General 
Order in Bankruptcy 10 could override; the Bank¬ 
ruptcy Act as amended Sect. 61, (g). 

4. The court erred in holding said Rule 16 valid and not 
requiring any notice to the Bankrupt before dismissing a 
petition for want of prosecution. 

5. Said Rule 16 is an attempt to override the statute and 
is an excess of power, and is thus invalid and void. 

RAYMOND M. HUDSON, 
Attorney for the Bankrupt. 

Designation of the Record. 


Now comes the Bankrupt and makes and files 


a designa¬ 


tion of the record that the clerk shall place in the transcript 
on his appeal to the Court of Appeals of the District of 
Columbia; the clerk shall copy therein the following docu¬ 
ments : ! 

1. The order of the Court permitting the original petition 

to be filed without the prepayment of costs, to-wit; in forma 
pauperis. j 

2. The certificate of the Referee on which was based the 
order of August 15,1929. 

3. The order of dismissal of August 15, 1929. 

4. The Bankrupt’s Motion to Re-instate this proceeding 
and the affidavit accompanying it of the bankrupt. 
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M. D. ZIMMERMAN, ETC., VS. F. J. EDEN, ETC. 


5. The order of February 14,1930 denying said motion. 

6. The Assignments of Error. 

7. This Designation of the record. 

RAYMOND M. HUDSON, 

Attorney for Bankrupt. 

7 To Fred J. Eden, Esq., Referee in Bankruptcy: 

Take notice I will apply for a transcript of the record on 
the foregoing Assignments of Error and Designation of 
Record. 

RAYMOND M. HUDSON, 

Attorney for Bankrupt. 

Bankrupt’s Petition for Discharge. 

Filed March 6, 1930. 

# # # # # # * 

To the Honorable Justices of said Court: 

Martin D. Zimmerman of the District of Columbia, 
respectfully represents that on the 11th day of July, 1929, 
last past, he was duly adjudged bankrupt under the acts of 
Congress relating to bankruptcy; that he has duly surren¬ 
dered all his property and rights of property, and has fully 
complied with all the requirements of said acts and of the 
orders of the court touching his bankruptcy. 

Wherefore he prays that he may be decreed bv the court 
to have a full discharge from all debts provable against his 
estate under said bankrupt acts, except such debts as are 
excepted by law from such discharge. 

Dated this 5th day of March, 1930. 

MARTIN D. ZIMMERMAN, 

Bankrupt. 

Subscribed and sworn to before me bv Martin D. 

8 Zimmerman this 5tli day of March, 1930. 
[notarial seal.] JULIUS A. KRENTZLIN, 

Notary Public for D. C. 

RAYMOND M. HUDSON, 

Attorney for Bankrupt. 


M. D. ZIMMERMAN, ETC., VS. F. J. EDEN, ET?C. 


Referee in Bankruptcy for tlie District of Columbia 

Fred J. Eden, Attorney at Law, ! 

Wilkins Building, 1512 H Street, Washington, D. C. 

i 

March 7th, 1930. 

Frank E. Cunningham, Esq., Clerk, Supreme Court, D. C., 
Court House, Washington, D. C. 


My Dear Mr. Cunningham: 


discharge 


I am returning herewith the application for; 
filed by Martin D. Zimmerman in bankruptcy cause No. 2189, 
with the information that there is no such proceeding pend¬ 
ing before me as referee. I understand from Mr. Hudson 


the event 
that he is 


that he simply filed this application so that in 
the Court of Appeals sustains his contention 
entitled to have the case reinstated, his application will have 
been filed in time. 

Yours very truly, 

FRED J. EDEN, 

Referee in Bankruptcy. 

Received Mar. 8, 1930. Frank E. Cunningham, Clerk. 

9 Memorandum. 

j 

March 10, 1930—Bond on appeal $100. approved and filed 
Amended Designation of the Record. 

Filed March 17, 1930. 


Now comes the Bankrupt and makes and files this amended 
designation of the record and directs the clerk to copy into 
the transcript of the record on the appeal to the Court of 
Appeals the following documents in addition to the ones 
directed in the Original Designation of the Record : 

8. The Bankrupts Petition for a Discharge filed March 6, 
1930. 

RAYMOND M. HUDSON, 

Attorney for Bankrupt. 
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M. D. ZIMMERMAN, ETC., VS. F. J. EDEN, ETC. 


To Fred J. Eden, Esq., Referee: 

Take notice that I am filing the above Amended Designa¬ 
tion of the record in the above cause, and that on March 27, 
1930,1 will apply to the Clerk of the Court for the transcript 
of the record on the original designation and this amended 
designation. 

RAYMOND M. HUDSON, 

Attorney for Bankrupt. 

10 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court 
of the District of Columbia, hereby certify the foregoing 
pages numbered from 1 to 9, both inclusive, to be a true and 
correct transcript of the record, according to directions of 
counsel herein filed, copies of which are made part of this 
transcript, in the Matter of Martin D. Zimmerman, Bank¬ 
rupt, Bankruptcy No. 2189, as the same remains upon the 
files and of record in said Court. 

In testimonv whereof, I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 6th day of May, 1930. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk. 

[Endorsed on cover:] District of Columbia Supreme 
Court. No. 5217. Martin D. Zimmerman, Bankrupt, Appel¬ 
lant, vs. Fred J. Eden, Referee in Bankruptcy. Court of 
Appeals, District of Columbia. Filed May 19,1930. Henry 
W. Hodges, Clerk. 


(4680) 
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COURT OF APPEALS OF THE DISTRICT OF 

COLUMBIA 

APRIL TERM, 1930 

i 

No. 5217 


Martin D. Zimmerman, Bankrupt, 

Appellant , 
vs. 

Fred J. Eden, Referee in Bankruptcy, 

Appellee. 


BRIEF FOR APPELLANT. 


Statement of the Case. 

This is an appeal from an order of the Supreme 
Court of the District of Columbia, entered February 
14, 1930, denying a motion to reinstate a voluntary 
petition in Bankruptcy, which had been dismissed by 
an order, invalid on the face of the record, for want 
of prosecution, entered August 15, 1929. 

Appellant was permitted July 11, 1929, to file an in- 
vountary petition in bankruptcy, in forma pauperis 
and his right to so file it was not questioned then as 
he filed the required affidavit and has not been ques- 
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tioned since; appellant was adjudicated the same day 
and the case referred to Referee Eden. 

The record shows (p. 2), by Referee’s certificate 
that on July 15th and 19th, 1929, appellant was noti¬ 
fied “to deposit an indemnity for expenses to be in¬ 
curred by the Referee,” and no indemnity being de¬ 
posited the certificate was filed August 15, 1929, under 
Bankruptcy Rule 16, but without any notice or copy 
to appellant, and the same day the petition of appel¬ 
lant was dismissed without any notice to him or his 
then counsel, and neither of them knew of it until they 
saw it later in a newspaper. 

This is what the record shows, but the affidavit of 
the appellant filed under his motion, (p. 4) states that 
the Referee told him that he, appellant, would have 
to pay some costs, and although he thought the per¬ 
mission to file in forma pauperis covered all fees, 
yet he told the Referee that he would try to get the 
costs. In fact he then went out of town trying to raise 
the costs, and when he returned he saw in the news¬ 
papers that the petition had been dismissed, and he 
found a letter from the Referee awaiting his return 
calling for the payment of such costs but there was 
no notice to him or his then counsel of the certificate 
or of any motion to dismiss. 

The dismissal was without any attempt to notify 
appellant or his counsel. 

Later appellant filed his motion to reinstate (p. 3) 
and tendered all costs, both the $30.00 deposit required 
in all cases not filed in forma pauperis, and the de¬ 
posit for notices and advertising called for by the Ref¬ 
eree in his certificate. 


With this motion appellant’s present counsel pre¬ 
sented to the Referee a proposed order of reinstate¬ 
ment, which at the Referee’s suggestion was ! changed 
to meet his favor, and not be objectionable to him, and 
then it was presented to the Court with the motion 
after due notice; it was in the following words with 
title omitted; 

“ORDER REINSTATING CAUSE. 

On consideration of the motion of the Bank¬ 
rupt, with a tender of costs, it is by the Court 
this 4th day of ‘February, 1930, Ordered that 
said costs be received and accepted by the clerk 
and that this cause be and is hereby reinstated 
as of the date of the adjudication, and accord¬ 
ingly therefore it is further ordered that this 
cause be, and is, hereby referred to -Fred J. 
Eden, Referee in Bankruptcy to take such fur¬ 
ther proceedings therein as are required by the 
Bankruptcy Laws; and that the said Bankrupt 
shall attend before the said Referee oh a day 
to be fixed by said Referee, and thenceforth 
shall submit to such orders as may be made by 
said Referee or by the Court relating to Bank¬ 
ruptcy. 


Justice. 


Presented, after having been submitted 
to Referee Eden for approval, by 
Raymond M. Hudson, 

Attorney for Bankrupt, 

409-10 Continental Trust Bldg., 
Washington, D. C.” 


The matter was first presented to Mr. Justice Hitz 
who had entered the order of dismissal but he referred 
it to Mr. Chief Justice Wheat then (holding the Bank- 
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ruptcy Court, and he on February 14, 1930, entered 
the order appealed from denying the motion (p. 4). 

On March 6, 1930, appellant filed his petition for 
discharge (p. 6). 

BRIEF. 


1. The order of August 15, 1929, is invalid and 
void on the face of the record as the motion was 
not put on the motion calendar as required by Bank¬ 
ruptcy Rule 7, and Law Rule 32, par. 1 and no no¬ 
tice was given appellant thereof as required by Law 
Rule 32, par. 4 of the Supreme Court of the Dis¬ 
trict of Columbia. 

Bankruptcy Rule 7 is as follows: 

“Bankruptcy motions shall be placed on the 
motion calendar of the particular division hear¬ 
ing bankruptcy matters/ ’ 

Law Rule 32, pars. 1 and 4 are as follows: 

“1. Entry On.—The moving party shall en¬ 
ter on the motion calendar all interlocutory mo¬ 
tions requiring notice or not grantable of course, 
giving title, number of cause, nature of hearing, 
and names of attorneys of record. No such 
motion wall be entertained by the Court unless 
calendered in accordance with this rule, except 

by special order of Court.’ 7 
** * # * ♦ * 

“4. Notice.—Notice of such hearing with copies 
required by law, these rules, or order of Court, 
shall be served at least two days before such 
hearing, unless otherwise ordered by the Court, 
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which latter, in its discretion, may shorten the 
time for notice of hearing upon cause .shown by 
affidavit. ’ ’ 

A reading of the above rules is all that is necessary 
to show that the order w T as invalid, as the Referee filed 
his certificate on August 15th (although it was dated 
14th), and the order of dismissal was entered; the same 
day without the knowledge of the appellant. 


2. The order of dismissal of August 15, 1929, 
is invalid and void on the face of the record as it 
is in violation of the Bankruptcy Statute and there 
was no notice to the Bankrupt or his creditors. 

The order states on its face that it was for want of 
prosecution; it was not granted under General Order 
XXXV, par. 4, on a finding by the Referee lor other¬ 
wise that petitioner was not entitled to proceed; in forma 
pauperis, as provided in (Sect. 52 (a) Amendment of 
1910. | 

The dismissal purports on its face to be under Gen¬ 
eral Order X, and Rule 16 of this Court; Rule 16 does 
not provide for notice, but our practice requires notice 
of all motions not grantable of course; the record does 
not show any notice, there was none, admittedly, and the 
affidavit states Bankrupt never heard of the motion un¬ 
til afterwards when he saw mention of it in the news¬ 
papers. 

The amended Section 52 (a) above requires the Clerk 
to collect the filing fees in advance on each petition, 
‘ 4 except the petition of a proposed voluntary bankrupt 
which is accompanied by an affidavit (as in the case 




at bar) stating that the petitioner is without and can¬ 
not obtain the money with which to pay such fees.” 

General Order XXXV, par. 4 is as follows: 

“4. In any case in which the fees of the clerk, 
referee and trustee are not required by the act 
to be paid by a debtor before filing his petition 
to be adjudged a bankrupt, the judge at any time 
during the pendency of the proceedings in bank¬ 
ruptcy, may order those fees to be paid out of the 
estate; or may, after notice to the bankrupt, and 
satisfactory proof that he then has or can obtain 
the money with which to pay those fees , order him 
to pay them within a time specified, and, if he 
fails to do so, may order his petition to be dis¬ 
missed . He may also, pending such proceedings, 
both in voluntary and involuntary cases, order 
the commissions of referees and trustees to be 
-paid immediately after such commissions accrue 
and are earned.” 

General Order X is as follows: 

4 4 Before incurring any expense in publishing 
or in mailing notices, or in travelling, or in pro¬ 
curing the attendance of witnesses, or in per¬ 
petuating testimony, the clerk, marshal or ref¬ 
eree may require, from the bankrupt or other 
person in whose behalf the duty is to be per¬ 
formed, indemnity for such expense. Money ad¬ 
vanced for this purpose by the bankrupt or other 
person shall be repaid him out of the estate as 
part of the cost of administering the same.” 

Bankruptcy Rule 16 of the lovrer Court is as follows: 

“The Clerk shall report to the Court for 
its action all cases in which no action is taken 
on the petition for adjudication within two months 
from the filing thereof. 

“The first meeting of creditors shall be called 
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by the Referee (to whom the 'proceedings in 
bankruptcy have been referred) within the time 
specified under Section 55 of the Bankruptcy 
Act, and should the bankrupt, after notice from 
the Referee, as provided in General Order X in 
Bankruptcy, fail to advance or have advanced, 
the costs necessary for calling such meeting with¬ 
in the time aforesaid, the Referee shall certify 
such facts to the judge for dismissal o;f the pro¬ 
ceedings in bankruptcy for failure to prosecute. 7 ’ 

If General Order XXXV, par. 4, refers to! in forma 
pauperis cases then the dismissal is void, but if it 
refers only to fees subsequent to filing petition then dis¬ 
missal is void as no findings that bankrupt had or 
could obtain money to pay with. 


3. General Order X and Rule 16 as construed by 
the lower Court are invalid and void as overruling 
or repealing Section 61 (g) Bankruptcy Act as 
amended in 1910, and also General Order XXXV, 
par. 4. 

General Order XXXV, par. 4, clearly refers to in 
forma pauperis cases as they are the only ones in which 
fees are not required to be paid before filing, and it 
prohibits dismissal until after “notice,” 66 satisfactory 
proof” of ability to pay and failure “within a time 
specified” to pay. 

General Order X does not provide for a dismissal nor 
can Rule 16 D. C. S. Ct. amend and addl to it and then 
overrule, override or repeal General Order XXXV, par. 
4, of the United States Supreme Court authorized by 
the Bankruptcy Act itself. 
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The Section of the Act relative to dismissal for 
want of prosecution is a prohibition. 

Section 61 (g), Amendment of 1910, provides in 
part: 

“A voluntary or involuntary petition shall not 
be dismissed by the petitioner or petitioners or 
for ivant of prosecution or by consent of parties 
until after notice to the creditors.’’ 

It seems clear that any order under Rule 16 without 
notice is in violation of the above quoted section; and 
further that unless Rule 16 is so construed' as to require 
notice that it is invalid because it overrides the statute 
above quoted. 

General Order X does not provide for dismissal for 
non-payment; only XXXV, 4 provides that and it spe¬ 
cially requires notice and hearing by Court and op¬ 
portunity then to pay, it alone applies to in forma 
pauperis cases as this one is; General Order X does 
not mention or specifically refer to in forma pauperis 
cases. 

In Re Jamaica S. R. & S. Co., 197 Fed. 240 (1912), 
the motion to dismiss was denied and the Court said: 

4 4 No notice of the application for dismissal has 
been given to the various creditors as is neces¬ 
sary under the statute.” 

In Re Rosenblatt, 193 Fed. 638 (1912), construing the 
statute before the 1910 amendment which inserted the 
words 44 for want of prosecution” now Sect. 61 (g) (for¬ 
merly 59 [g]) the Court held there must be notice to 
all creditors or a consent by them. 

To the same effect that notice is necessarv see Gil- 
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bert’s Collier on Bankruptcy (1927), pages J79, 784, 
785, 808. 

Congress cannot give any Court authority to repeal 
or override or overrule a statute with a Court Rule. 

Congress cannot delegate its power to legislate. 

Mr. Cooley at page 1 11 of Principles of Constitutional 
Law clearly states the rule: 

44 1. No legislative body can delegate to an¬ 
other department of the government, or to any 
other authority, the power, either generally or 
specially, to enact laws. The reason is ground in 
the very existence of its own powers. This high 
perogative has been intrusted to its own wisdom, 
judgment, and patriotism, and not to Those of 
other persons, and it will act ultra vires if it 
undertakes to delegate the trust, instead of exe¬ 
cuting it. ’’ 

He then cited in Re Ralirer, 140 U. S., where Chief 
Justice Fuller at page 560 said: 

4 4 It does not admit of argument that Congress 
can neither delegate its own authority nor en¬ 
large those of a State.’’ 

In Curtis & Brandige’s 4 4 Constitution of the U. iS.,” 
F. 60 it is said 

i 

4 4 Congress cannot delegate its power to make 
laws to an executive department or to an admin¬ 
istrative officer, nor does the power delegated to 
such department or officer carry with it the 
authority to repeal, extend, or modify an act 
of Congress. Morrill or Jones , 106 U. S. 466.” 

The citation sustains the text. 

State v . Field y 17 Mo. 529; 59 Am. Dec. 275, held 
invalid, as delegating power to legislate, a statute which 
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authorized the County Court to suspend certain other 
statutes in the Court’s discretion; this is “on all fours” 
with D. C. Code 65; it cited and 1 approved Parker v. 
Com., 6 Pa. St. 507; 47 Am. Dec. 480, which is a long 
and interesting historical opinion; it also cited and ap¬ 
proved Rice v. Foster , 4 Harr. (Delaware) 479, and in 
the note there are several Missouri cases wdiieh ap¬ 
proved the main case. See Slinger v. Henneman, 38 
Wis. 504, 508, 510, and Mitchell v. State, 134 Ala. 393; 
32 So. 677, a dispensary statute. 

The amendment of Code 65 clearly only intended to 
give the power to change common-law pleading and 
procedure and Court decisions and rules thereunder; 
under this construction that section is valid, but if it is 
construed to give the Court power to override, or re¬ 
peal a statute, like the Bankrupt Law, then it is in¬ 
valid as an attempt contrary to the Constitution to 
delegate congressional authority to legislate. 

It must be given the first construction mentioned 
above. 

This Court considering a court rule in ex rel. Me - 
Kinly v. Bundy, 41 Apps. at p. 10 stated the cor¬ 
rect principle as follows: 

“Such an interpretation, as above suggested, 
wrould be inconsistent with the statute, and hence 
destructive of the rule itself.” 

Davidson v. Marble, 213 U. S. 10, in reversing the 
lower U. S. Court for sustaining a IT. S. Circuit Court 
rule that deprives one of his rights under a Federal 
statute stated the true principle thus: 

“The rule, as construed and applied in this 
case, is inconsistent with the laws of the United 
States and therefore invalid.” 
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In Godfree v. Peake, 58 Apps. 344, this Court held 
that Police Court Pule 2 was void as it was contrary to 
Rule 26 of this Court. See Fox or Smith, 58 Apps. 
365 decided the same day. 

i 

The principles applicable to Regulations of Executive 
Departments are applicable to Rules of Court. 


In Campbell, et al., v. Galeno Chemical Co 
281 U. S. 599; 74 L. ed. 584, the Court said: 


, et ol.y 


“The limits of the power to issue regulations 
are well settled. International By . Co. v. David¬ 
son, 257 U. S. 506, 514. They may not extend a 
statute or modify its provisions. The : regula¬ 
tion of October 1, 1927, purports to revoke un¬ 
expired permits as of December 31, 1928,! without 
resort to the proceedings prescribed by 5 and 9. 
It thus attempts to deprive permittees of rights 
secured to them by these sections of the Act. As 
was said in Higgins v. Foster, 12 F. (2nd) 646, 
648: ‘We cannot see that the Commissioner, un¬ 
der the guise of legislation, may do in gross 
what he had no power to do in detail.’ Whether 
or not the power to make regulations, or the 
provision in 6, authorizes the bureau to fix ex¬ 


piration dates for permits when issued, 
not authorize the revocation of existing 


it does 
permits 


in violation of the express provisions of the Act. ’ ’ 

In International By. Co. v. Davidson above, the Court 
said that the regulations “must be consistent with 
law.” 

In conclusion it is only necessary to state that the 
motion and undisputed affidavit of appellant in the ree- 
ord (pp. 3, 4) show that as soon as he obtained the 
money he tendered to the Court all the necessary filing 
fees and costs of notices and advertising; that in due 
time and proper form appellant filed his petition for 


i 
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a final discharge so as to block any claim that he 
might be foreclosed for not filing such petition within 
one year after adjudication. 

The order set out in this brief should have been en¬ 
tered by the lower Court and its refusal to enter same 
is error which should be reversed. 

Wherefore it is submitted that the order of February 
14, 1930, should be review’ed, reversed and remanded' 
with instructions to enter the order asked for by ap¬ 
pellant and set out at page 3 of this brief, and that 
appellant be granted his costs. 

Respectfully submitted, 

RAYMOND M. HUDSON, 
Attorney for Appellant. 

Washington, August , 1930. 




